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Court of Appesls of New York.
F. 1 duPONT, GLOXE FORGAN & CO., Appellant
Y.
William S, CHEN ez al., Respondeuts.

June 8, 1877,

In @ civil sction, the Supreme Court, New York
County, Sidney A. Fing, I, - N.Y.524 -—,
grinted plalotiffs motien to confirn 8 referee's
report end denied defendant's motion to set eside
service of sumunons ené complaint end defendant
appealed. The Supreme Court, Appsilats Division,
First Judicial Department, 53 ADZd 812, 385
NYE2d 89, reversed, denied plaiosiffs motion,
granted defendent's motion, and dimmiseed the
complaint and plaintiff appealed. The Court of
Appenls, Jones, 7, haid thati (1) referce's report,
confinmed by Special Term vwrhose findings were not
. disturbed &t Appellete Divigion, must be taken as
 established for purpose of appeal; (2) under

choumstances, apartment house doorman was o
“marson of suitablo age and discretion,” 10 whom
summmeons cpuld be delivered, whers #t did not
appear that bis dudes wore other than those of
rogular aparmment  houss dotrmman and he had
previously functioned s responsible communicator
between sheriff and defendents and (3) under
pircumstances, delfvery of sommons 1o doorman in
lobby of apartment houss was delivery m
defendants' "actual dwelling place.”

Order yeversad and caose remitied.

West Hzadnotes

{1} Appenl snd Error €=1804(4)
30k 1094(4) Most Cited Cases

Rsfaree's report, confumed by specizl tarm whose
findings were not disturbed a1 mppellste division,
mmust be eaken as established for purposss of appeal.
CPLR 5612¢=), 5712(c), par. 1.

[2] Constiturional Law $=309(1)
92k309(1) Most Citod Cases

Defendants ware not demied due process in
proceeding on motion o sef aside serviee of
summoens by referee's  assertedly  imputing
credibility ta deputy sheriff becanse of his officlel
gtatus, where referee artjeulsted three grounds for
crediting sherlffs testimony, only oste of which was
his states a6 public official.

[3] Process €79
313k79 Most Cited Cages

Under circumstanees, aparment house deormsg
was a " n of suimble age and discretion,” 1o
whom summong could be delivered, whore it did not
appesr that his duties were other than those of
tegular aparbuent house doorman snd he hed
reviously funotioned as responsible communicaior
between sheriff and defendants. TPLR 308, subd.
2!

{d] Process €78
3113%78 Most Cited Cases

Undear eircumstances, delivery of summons in labby
of apartment house in which defendants lived,
process server having been denied acesss o
apartment, was delivery 4t defendanis’ retusl
dwelling place," CPLR 308, subd, 2.

*795 e**344 **1116 Mortimer Goodman, New
York City, for appsliagi,

Irving & K. Chin, New York City, for respandents,

JONES, Judge.

We conclude thel, in o leust some circurnstances,
an apartment house doormen may bs "2 pemon of
puifeble age end discretion at the acmal * * ¥
dwelling place” of & tenant in the apartment house
to whom 2 bumumons may properly be deliversd for
the purposes of alrernative service nnder CPLR 30%
(subd. ).

In this case copies of the summiens and compizint
were delivered to the Shariff of the City of New
York for personal service on éech of defendants,
husbend and wife. Op Tuesdsy, September 24,
1974, a Deputy Bheriff went to the apsrtiment house
R 220 West 93rd Swteet, Manhattan, in whick
defendamts resided, 1t eppears that he was permitted
entry and made his way 10 deféndants® spartment,
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Mo, 44. Un recelving no response, he Bft 5 cerd
inviting defendants 10 comumunicate with him, On
Triwsday, Sestember 26, he relumed, again wes
permitted entry and on recedving wo response left
kis card under the door of defendants’ #*+348
apartment for the second thne. When he wen! Yack
o the spartment house on Monday, September 30,
he was groeted by the dooomen, He idendified
himeelf mod doquired sbout defendanss. Afer
mforming e Deputy Bhertll thet defendamtz Bed
ssocived his message, the doormen wonld not
perrit him fo go up 1o defendanty’ spartment, *786
The deputy then hasded the doonman fwo sepies of
the summons and complaint, ome et for sach
defendant. On returning to his afffcs the depaty also
mailed coples 1 esch defendant gt 220 West 93rd
Straet

£y the basis of ¢ report of 2 specisl referes made
afler a hearing, Spocigl Term denjed dofendaniy’
mutan o set peide the service, Op sppedl the
Appeliste Division reversed, on the lavw, gramtad the
metion and dismissed the complalnt ‘We conclude
that & cannot be said as a maiter of law that the
servics was invalid as oot I conformity wih the
reguirements  of CPLE 388 (subd. 2}, and
scoordingly we rovarse.

[1]{2] Inasmuch as Speclal Term confimned the
vefores’s veport and iis findings of fact were not
distarbed at the Appellais Division, we must take

them as estehished for the purposes of the prosent

sppeal (CPLR 3612, subd, {a); «f CPLR 5712,
gabd, (), par, DLIFN® We reiect defendants
confention thal in the. facifinding procsss they
2117 were denied dus process of law Bagsuse, s
they assers, the referce Imputsd "inal credibility fo
the Deputy Sheclffs testimony mersly because he is
& salarisd swom public official®. The referse
arficulated thres grounds for credifing the testimony
of the Deputy Sherlff sather then thar of defendants
e thelr witness, the dopwman, only one of which
wii the depury’s stamus s » opublic offichl, The
ather two grounds wers thal the depuly was o
disinteregiod witnsss (a8 defmdanis’ winesses wers
gt i that bis oral estimony & the hearing was
consistent with fhe contents of bis cartificates of
servive, ‘We peroaive no basis on which the eferer’s
determination with respedt fo the oredidility of the
wimessses who appesred before him should be sst
agide as a marwer of law, ’

FN® 'We note thet fig parties stipulated o
cHispense with a trumseript of the hsering
befors the referee.

[3] Assuming the facke as found by the referes, we
nim 1o consideration of the twe iasues of snbstance
wrged Yy defendsnts thaf the doormen was not s
person of subwble age snd disoretios” apd thet
delivery of the pupers to the doorman fn the lobby
of the sparfrment house was nat "at the actugl » ¥ ¥
dwelling plece” of defendanfs, Again we refect

defendants’ contentions. : :

AL the putset we note that the provisione of the
Civil Practice Lew and Rules with respect ©
pemonal service wers significantly recast with fhe
amenémsnt  of seoction 308, effestive %797
September 1, 1970 (LT, ch, 852). In that vear
the Judicial Conference sponsored the insertion of
mew subdivision 2. Prior o thet time delivery of fhe
sugpmons tc n person other than the defendani
himself {excopt 10 an agent designated Yor service)
was lapermissible unless, aRler diligent efiome,
personal delivery could nol be made io the
defendant. The prior provistons had thus authoyizad
substiputed service but not sltermative servics The
apw wpe of alemative service was cavefidly
defined, had io be eccompanied by meiling fo the
person W be served, snd required swrict proof of
seTvict, Because of the 1870 smendment any
consideration of whether due diligence was or wis
not used in sn effort o make delivery io these
defendants in person is Trelevant.

We conclude thar it carmot be ssld 85 » matter of
lew that the doorman was not "g person of suitabls
age and discretion” within the contemplation of
subdivision 2 of ssction 308 There s nothing =
this record to suggest nor indeed do defandants
cialr, that the duties of this psnticolar doorman
were other than those of the mopular apertment
»#4346° houss doomman io scemen csllers, ie
snnounte visitors snd fo accept messages and
packages for defivery o fhe tenants. Moreover, here
the referee found explicitly that this doorman had
functionsd 85 4 regponsible communicatar; he had
informed the Depuly Sheriff tha defendeats had
received the latter's message. The source of this
mformation must have been  the  defandent
themselves, There is nothing to defendants' cleim
that 1o be s person of suitable zpe and discretion”
the periouler individes!l mux have Ya  family
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refationship? with the defendact Nor iz there any END OF DOCUMENT
other basis dor setting acide, as = mattor of low, the

determination of the refiree that this doonnan came

within the coremplation of CPLRE 308 (subd. 2) as

“s person of sultable age and diserstion®. (Cf 1

Weinstem-Koro-Miller, N.Y, Civ, Prao, par

308.13)

[4] We aise conclude that it cannot by held as &
metter of law that delivery of the papers in the
lobky of the spartment house in the circumsiances
disclosed hers was ot delivery "at the actual
dwelling place” of defondants. K is not disputed that
defendants resided in apartment Nao. 4A. In our
aralysls if o process server is not’ permilted fo
proceed oo the actual apartment by the doorman or
some ofier employes, the outer bounds of the actual
dwelling pisce must be desmed Yo extend to the
locarion at which the process servers progréss is
arrested. In this instance that losation was the lobby
of the *738 apartment house. While it wouid
probably be sufficient for purposes of the simtute jf
the defendsut were a tenant in an apariment house
in which, as 2 matter of praciice, the doomman was
pnder iostructiong pot to admit callers without the
consent of the temants, Jo this case the inference
“41118 was avallable to the referee thar having
besn edmitted on the 24th and 26th, when the
Dsputy Sheriff was barred by the doorman on the
30th, it was st the specific direction of others. At
least it cannot be held as & mazger of law on this
record that the action of the doorman in mfusing
permission to the Deputy Sheriff to proceed to
aperbment 4A was not arributeble for purposes of
this stanns jo defendants,

Accardingly, the order of the Appsilate Division
ghould be reversed, with costs, and the casse
remitied to that court for a review of the facts (
CFPLR 5613). :

BREITEL, €. 1, and JTASEM, GABRIBLYLYL

WACHTLER, FUCHBRERG and COQOKE, M,

Coneur,

(Cnder reverssé, with costs, and the case remitied o

ths AppeEate Division, First Department, for

mer proseedings in sccordance with the opinion
M.

366 NY.5.2d 343, 41 N.Y.2d 794, 364 NE2d 1112
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